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8 anda E_y:task of the Government.” e —
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SRlLErNatiendl laW airecty WOrKINg at the
demestical’level as a matter of course

= Overall based on natural, customary law
=reaty law only subsidiary source of law
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| ogsstrafrecht en internationaal

'“fru 'anltalr recht — in het internationale
strafrecht — is onontbeerlijk:

— Verdragsrecht kan nooit zelfwerkend zijn.

Eerste grote poging 1899
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Kaiser Wilhelm II CO
blijkt oncodificeerbaar:

Staten willen zich niet binden oo
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Aroiirelefd orLu; aardbaar '

\/Jourorumﬁ 10]aar
Onaanvaardbaar voor Duitsland,

dat"eenimoderner en slagkrachtiger leger heeft dan Rusland, oo

_. """—6 schots karabljnen
—_— J—“"Mltrallleur compagnieen
> — Rookloos kruit
-~ — Artillerie op 5000 meter
— Terugstootloze vuurmond (veldartillerie) co
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Europa bewapent zich co
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IHEWtchiGovernment offered (1899)

IMENJEdIE S s,'-?seat ofithe International Court of Arbitration.

2 Ty ~gf'bositive jurisdictional conflicts between that Court and national Courts at the
OMESHCIEVEl.

ACTE FINAL

Conférence Internationale de la Paix,
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) J\ch dzaak codificatie evident
o e oorlogreglement 1907

= onderworpen aan nationale legaliteit
strafbaarstelllng moet nationaal gecodificeerd worden

= — Slecht beperkte codificatie voor de regels VOOr
- oorlogsvoering <2

o -

tp—

= __,' —— — Territoriale differentiatie
o~ — Vacua iuris

— Jurisdictie conflicten
—- (€O

Christus geweigerd bij Vredesconferentie:
"hij heeft geen eigen leger”
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RVENEICH rechtsorde” nodig:
> EENUr |versele rechtstellende autoriteit
= M@ diale rangorde van rechtsbronnen
e —éﬁ 1 volkenrechtelijk geweldsmonopolie
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Idee Volkenbond ( 8 januari 1918) o
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Berechting van alle
oorlogmisdadigers
die de Geallieerden
zouden kunnen
aanwijzen.

Het Reichsgericht zou
moeten dienen als
“Treuhand” voor de
Versailler
Verdragspartijen.

Reichsgericht Leipzig
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J,J“lr.yl*'i‘aé \ierlaat de Volkenbond 1 U85, ‘,
lGaliee 1 Japan verlaten de bond 1936™" "
- USA eef't nooit deelgenomen

_; (o anks erson)

PI‘ tler valt Polen binnen 1939
een Armageddon volgt
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“s.  Represaille: Dresden

Terug bij AF:
Volkenbond is mislukt oo
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REAR VIEW.
—Orr in the Chicago Tribune.

—Darling in the New York Tribune.
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ECouIficatie’o Hogsstrafrecht

— rJJJvJJJe]su trafrechtelijke

,J,JnJ,)r:w lijkheid van staats-

Ehifegeringshoofden, en
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~ — Declaration of Saint James
- Palace

— Charter van Neurenberg

— Charter van Tokyo oo
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-Iioosevelt
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SRNEEENEcodificatie o
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— orelfjEeie ngend ter 2|tt|ng,
ngdirditis niet te rijmen met simultaan vertaling.

S1jVeonEE] d Neurenberg.
(0! -

SRl terstat at I|Jke pariteit
OL}F‘ ende aansprakeli
= “Conspiracy

— Waging

- — Command Responsibil

: — Alleen individuele
== aansprakelijkheid oo
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SVINTT oet een rechtsorganisatié WJrr ’
e L gen penal enforcement power ‘
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Opdracht aan de International Law Commission co
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INEWOKd Rad torwalt for a
Jeedgleliz Pmageddon

Weglel W’ 0,

| ,; Irom 1946
T ?‘!;.;f,:s- e United Nations International
_ = [law Commission came forward
= With several proposals in line
_i — — with Wilson’s idea’s.
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yollediglgefiustreerd door: Vetorecht
Vel ,)ém anente leden Veiligheidsraad
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>> 1906 >> 1929 ~
o)f) wumU néT sick soldlers

_.

1, 1949 mnevg I;ventlons — wounded and sick soldiers
@nt.49 — 51

-'~

75 wurc?r-: ick 'and shipwrecked
~ (art. 50-52)
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== risoners of war (art. 129 — 131)

= ,4:- cwlllan population (art. 146 — 148)
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PHOLC @I Addltlonal I1T (art.6) to the Geneva
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—— “its Second Protocol of 1999 (art. 15)
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l))/~0 awa Convention on Anti-
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S810948  Genocide Convention  (art. 4 - 6)
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o 1C c .-:To’rtu res Convention (art.4-9)
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- «_,_q_ -2@0() Optional Protocol to
— -~ 1989 Convention on the Rights of a Child
——— (art. 4)

-

-
—

-

—

® 2005 Forced Disappearances Convention
(art. 3 — 14)
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919" \j,: Sailles Treaty — dead letter
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5 (945 ndon Agreement > Nuremberg
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46 mllltary order > Tokyo Tribunal
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) 1993 UNSC Resolution > ICTY
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® 1994 UNSC Resolution > ICTR
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SI908 Rome Statute > International Criminal
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=, ements of Crimes” and
= ,,.ag; _..,,Rules of Procedure and Evidence”
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NEUONAIE Jrl_phr' CNIET Joslaten™

GEEN G JWJrL‘ 2 de rechtshulpverpllchtlngen
1601 NOEL r’c iplementair: zijn

C EEN) of nC|paaI VN orgaan

/ellighera ;ad moet actie kunnen verbieden

’\‘._- -
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Voor eursvoor ad-hoc tribunalen
= -—-I’CTY 1993

= --"'f ~ ICTR 1994

== -‘Gezag van gewijsde afhankelijk van de

— welwillendheid van de verdragsstaten
- - 2 o)
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~Security Lou | ResOIUTIOl
idiary Organs of the United Nations
[ "c:fmsidered as “measures” under Chapter VII of the UN-Charter
see article 41, first sentence of the Charter: “The security council

nay decide what measures not involving the use of armed force are
to be employed to give effect to its decisions, and it may call upon

the Members of the United Nations to apply such measures.”)

. _.él.l;_cquntries — including the host State— have to consider those
~ Judiciaries as “emanations of their own national judiciaries”

— -

~ —  These Tribunals enjoy the primacy of their respective jurisdictions in
case of positive jurisdictions conflicts

- — _ Cooperation and statal assistance is mandatory

— : — These judiciaries can rely on article 103 of the UN Charter
. (“In event of a conflict between the obligations of the Members of
- the United Nations under the present Charter and their obligations
- under any other international agreement, their obligations under the
present Charter shall prevail.”)
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liEIedt een 'cop conferentle aan, met”™
aral) ) {Jrr}" hiet geweigerd worden’w
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OnJerrunF 3 mgen in Rome 1996 — 1998
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‘. B

US; «'ﬂ etw2|ch tegen ICC
mgrf‘ ATO als machtsmiddel

— "'_/

‘_ ;—BSA werdt weg-geapplaudiseerd
:(1'7 julir1998)

S Verhoudlngen met USA blijvend verstoord:

— gevolg,
meer dan 100 staten hebben de immuniteit

van USA-militairen inmiddels gegarandeerd.
(0,0)
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- International Criminal Court
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' "'J ATy 5o Third Session of the
5 ‘\’ ‘ AV, | i Assembly of SI ates Parties
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VEldrac J-. |Rome
getekenc *op

17 juli 1998
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Ci om,)l-JmF‘an-r-

NEWERAIENEgalite t prlmeert
aWIlINGRESSHIS esllssend

EEEN ,JrJJV‘-‘fu;J] eit

Vellie _jf]t-'JJgf‘-: : ‘kan acties verlammen oo

‘f'

> Njle J_,; Sc sisch'procesrecht
= = — Adversarial
= ,:—'.-.- — 5J:a'llty -

= = - Corrobation of evidence
——f-‘:_e - — Geen lex-loci bepaling
"f' ~  — Procesrecht kan ad libitum gewijzigd worden co

= Rechters geinstalleerd in 2002
een verdachte/ beklaagden tot nog toe
(0,0)
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1993 1
Drelft v,m"c Internatlonal Law Commission
iclells (”en fal Assembly

== |at|ef van Trinidad Tobago

3 g o
— —
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e

' éﬁoei’mng Ad Hoc Commissie 1993

- ...f_,.yoor Nederland als expert internationaal strafrecht G.A.M. Strijards
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=Xaimple: Milosevic

e

JIIE derence sought
AGCEESS Lo : e Hague
distiict Courtvia a
r)rellrmrr ;anunctlon
rrJO.JOl'l for-a writ of:
Habeas;t J’pus

. 2

-
-

-
e >

S5 StipU ation: the
. Surrender had been
= Jllegal;, a breach of
= ...artlcle 5 ECRH, the
. subsequent detention
- had been unlawful

~ according to Dutch law

~ e Thedistrict Court
denied access and the
motion, relegating the
case to ICTY, being the
only competent court
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= or e-European Court for Human
: _’-_' ig]’-fts? '
- _;‘;;' = e‘Jurlsprudence of the
— European Court shows clearly that
— -;_c.»-—lt considers itself competent to sit
.  onICTY and ICTR related
: ~_provisional measures; it will be
Ehelhost State which is to stand
ria
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JIENOSt State “manus ministra” of:.
ICTR7 S
ASIECH R ratifier?

’

L ;'f'. 3 ‘ p ‘
NOresponsibility at all for its pre trial detentional
MEdstress

Kz -_'f the medical conditions are unsatisfactory?
S\What i family or the next of kin sues the host
& State inia civil procedure for tort?

el p——
-

- -

—

o= /?P}}ahﬂpting jurisdictional conflicts not easily to be
— —  solved

T 4

i

—

—

’Atf‘

~ = e Tf the Tribunal is not to be considered as UN-
. organ, what about the access to the Dutch courts?

‘c

-

< e [f a person has been surrendered to ICC in
flagrant violation of the ICC-Statute (by
infringement on the principle of complementarity):

:
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WHENIRENCE prettiial measures are antithetical torNuman'rig reaties (excessive
EISEN0]H ere, dwg,) 1on condltlons not in line' with the European Prison Rules)

NONIEUeRa] n,u =corpus provision available according to art. 5, second indent
Crlpd? ~

- -
‘e ,.__...
S,

WiiatiEtr li:?roc':edures are incompatible with principles of due process as
Ufg Jerlyj ‘art. ‘6 ECHR?

——

= i ru» ~alwa! 5 a triangular relation between
e JiUSt State

e :-f*' Jssembly of States Parties or the recognising State
— : -:‘——-f.and the international Court or Tribunal itself

-
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-
-
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SAWith Courts.and Tribunal

JIENIOSTAGHEEMENT alWa
seidennérN'orvﬂbnﬁ-es
'J .' bl

BLIE WAEIE, |f 'i‘.J"] JSpute cannot be settled accoEINENG rné,)c Pagina's over Den laag
Agreem@n'i'? : -;'_-_

3

—) @)ple ¢
=————the e:wﬂFbe—an insoluble conflict between the stata

urisdictior
= ,famblt and those of the Courts and Tribunals. Il see as to | e
~— — _whether The Hague will be acting as the real LEGAL _capi %al ﬂ &ind | &
- - thisworld. T8 :
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